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Docket SE-13327
V.

VI CTOR- HUGO ARELLANQG,
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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge Wlliam R Millins rendered in
this proceeding on March 23, 1994, at the conclusion of an
evidentiary hearing.' By that decision the |aw judge affirned,
in part, a Septenber 23, 1993 order of the Adm nistrator

suspendi ng respondent's comercial pilot certificate (No.

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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130626607) for 90 days on charges that, while making a visual
approach for a landing at the Gal veston, Texas airport, he had
flown too near to another aircraft that was maki ng an instrunent
approach. The | aw judge concl uded that respondent's operation
was careless, in violation of section 91.13(a) of the Federal
Avi ation Regul ations ("FAR, " 14 CFR § 91.13(a)), but not
violative of the prohibition in FAR section 91.111(a) agai nst
flying so close to another aircraft as to create a collision
hazard.? The | aw judge reduced the suspension sought by the
Adm nistrator to one of 30 days. The Adm nistrator on appeal
argues that the | aw judge shoul d have sustained the FAR section
91.111(a) charge.® W agree.

The | aw judge credited the testinony of the two pilots who
estimated that respondent's aircraft, a Beech Mdydel E55, had cone

within 50 to 100 feet horizontally and within 100 feet vertically

°FAR sections 91.13(a) and 91.111(a) provide as foll ows:
8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

8§ 91.111 Operating near other aircraft.

(a) No person may operate an aircraft so close to another
aircraft as to create a collision hazard.

3The respondent has filed, within the tine frame allowed for
submtting a reply brief, a docunent, styled an appeal brief,
whi ch seeks, in effect, a dismssal of the one violation the | aw
j udge upheld. However, since the respondent did not file a
noti ce of appeal fromthe | aw judge's decision, he cannot now
challenge it before the Board.
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of the G umman AA-5 aircraft in which they were executing a
practice Instrunment Landing System (ILS) approach. H's rejection
of the charge that respondent had thereby created a collision
hazard, with respect to traffic whose position had been reported
to himby Air Traffic Control (ATC), rests on the fact that the
respondent did not see the slower noving G umman before he
overt ook and passed over and slightly to the left of it. At the
sane tine, the |l aw judge concluded that because the respondent
coul d have been charged with a failure to conply with his
obligation to see and avoid other aircraft, a finding of a
viol ation of FAR section 91.13(a) was justified.*

W intimate no view as to what other charges the evidence in
this case m ght have supported. It is enough to observe that
Board precedent unequi vocally establishes that a pilot need not
be aware that he has flown inpermssibly close to another
aircraft in order to be found to have viol ated FAR section

91.111(a). See, e.g., Admnistrator v. Blanc, NTSB Order EA-

4112 (1994) at p. 14, citing, anong other cases, Adm nistrator v.

Ri chey, 2 NTSB 734 (1974). In view of this precedent, and the
uncontradi cted testinony of an FAA inspector who testified at the
hearing that a collision hazard would be created by flying as

cl ose as respondent's aircraft was found to have been to the
Grunman, the Adm nistrator's appeal nust be granted and the

di sm ssal of the FAR section 91.111(a) charge reversed.

“FAR section 91.113(b), not charged here, sets forth a
pilot's obligation to see and avoid other aircraft.
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Al t hough the Adm nistrator in his appeal urges only that an

appropriate sanction be assessed in the event we agree that a

violation of FAR section 91.111(a) should have been found, we are

persuaded that the 90-day sanction sought in his order is

appropriate in the circunstances.> Respondent, instead of

exerci sing the heightened vigilance operations in the vicinity of

an airport demand, alnost collided wth an aircraft he had been

advised to | ook out for and which he knew, or should have known,

fromthe position report and other information about that

aircraft he had received, had to be either sonewhere between him

and the airport or not far fromhis intended course of flight.

We think respondent’'s decision to continue his approach w thout

first ensuring that the safety of traffic ahead of hi mwould not

be conprom sed was questionable at best, and it justifies, we

t hi nk, nore than a mninmal sanction for an FAR section 91.111(a)

violation. Since the recommended range of sanction for such

°I't is possible that the | aw judge m sconstrued the
Adm ni strator's order of suspension, which served as the
conplaint here, to be alleging that respondent's conduct was
deliberate. At least that would explain his apparent, though
m st aken, belief that there was sone doubt as to whether the
respondent had in fact seen the G unmman before the near pass.
For exanple, he states "I am convinced that he never saw the
other aircraft” (I.D. at 80). However, inasnmuch as the conpl aint
explicitly alleged that the respondent "did not see [the G unman]
during the final leg of" their respective approaches, there was
no i ssue concerning respondent's intent for the | aw judge to
resolve. The law judge's confusion in this regard may have been
fuel ed by the conplaint's sonmewhat conflicting allegations that
respondent did not see the G umman even though he had earlier
indicated to ATC that he had that traffic in sight. During the
hearing the respondent testified that when he told ATC he was
| ooking "at" the traffic he nmeant that he was | ooking "for" the
traffic. The | aw judge accepted this explanation.
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violations is a suspension from60 to 180 days, a suspension of
90 days is clearly consistent with FAA guidelines. See FAA O der
2150. 3A, Appendi x 4, "Enforcenent Sanction Qui dance Table," p.
19.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Admnistrator's appeal is granted,

2. The initial decision is reversed to the extent it
di sm ssed the FAR section 91.111(a) charge;

3. The Admnistrator's order of suspension is affirmed; and

4. The 90-day suspension of respondent's airman certificate
shal | commence 30 days after service of this opinion and order.?®

VOGT, Chairman, LAUBER and HAMVERSCHM DT, Menbers of the Board,
concurred in the above opinion and order.

®For purposes of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the Adm nistrator, FAR section 61.19(f).



